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No authority is cited by the court in disposing of defendant's 
contention; it was only subsidiary to the main issues of the case. 11 
And of course, the language must not be considered in any way 
as detracting from the force of the California rule established 
since 1891 in destruction cases. Whatever the purposes of the 
doctrine of equitable conversion, it was not intended to compel the 
purchaser of land to pay for something he did not and could not 
get on the due day. /. /. P. — /. C. S. 

Workman's Compensation Acts: What Is Interstate Com- 
merce Within the Federal Act? — The conflict between Federal 
and state authority, which has always been an important factor in 
our national history, has presented a practical difficulty in the appli- 
cation of the Federal Employers' Liability Act, 1 which provides the 
exclusive remedy for a railroad employee when injured in interstate 
commerce. 2 In all other cases the law of the state applies. The 
question whether the employment was interstate or intrastate in 
character has been the source of much unfortunate litigation during 
the last ten years, and now even with the help of manifold pre- 
cedents, an injured workman may be at a total loss to know whether 
he must institute his action under Federal or state law. This appears 
from two decisions in the California courts. In Hines v. Industrial 
Accident Commission 3 it was held that an employee in the Southern 
Pacific Company's shops, who was injured while repairing a switch 
engine, used to haul both interstate and intrastate commerce indis- 
criminately, was not engaged in interstate commerce within the mean- 
ing of the Act and was properly awarded compensation under the 
California Workmen's Compensation Act. But in Payne v. Indus- 
trial Accident Commission* a shop employee who was injured 
while repairing an engine used before and after repairs on an 
interstate run, was said to be engaged in interstate commerce and 
denied a recovery under the California act. 

The distinction between interstate and intrastate commerce for 
the purposes of this act is made as follows by the Supreme court 
of the United States : "Was the work being done independently of 
the interstate commerce in which the defendant was engaged, or 

11 "It is, therefore, doubtful whether the defendant, having failed to 
appeal from the order confirming the sale, which fixed his liability as a 
purchaser, has the right to set up, as a defense to the action for the 
purchase price, alleged defects in the title which were within his knowl- 
edge at the time the order of confirmation was made." "Supra, n. 6, p. 494. 

i35 U. S. Stats, at L. 65, U. S. Comp. Stats. (1913 and 1918) §§ 8657-8665, 
8 Fed. Stats. Ann. (2d. ed.) 1208, Barnes, Fed. Code, § 8069 ff. 

2 Second Employers' Liability Cases (1907) 223 U. S. 1, 53, 56 L. Ed. 
327, 32 Sup. Ct. Rep. 109; Michigan Central R. R. Co. v. Vreeland (1912) 
227 U. S. 59, 66, 57 L. Ed. 442, 33 Sup. Ct. Rep. 229 ; Seaboard Air Line v. 
Horton (1913) 233 U. S. 492, 501, 58 L. Ed. 1062, 34 Sup. Ct. Rep. 635 ; New 
York Central R. R. Co. v. Winfield (1916) 244 U. S. 147, 61 L. Ed. 1045, 37 
Sup. Ct. Rep. 546. 

» (Oct. 4, 1920) 60 Cal. Dec. 365, 192 Pac. 859. 

* (Nov. 26, 1920) 33 Cal. App. Dec. 634. 
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was it so closely connected therewith as to be a part of it ?" 5 Again 
it is stated as ". . . the doing of work which has for its 
immediate purpose the furthering of the conduct of interstate 
commerce. . ." e Prima facie such general tests would seem 
to include every employee in any way connected with the inter- 
state business of the railroads.' The scope of the act, however, 
is not co-extensive with "interstate business" as that term is under- 
stood in its technical sense. 8 It has been given a practical conno- 
tation, namely, the actual operations of "interstate transportation, 
or . . . work so closely related to it as to be practically a part 
of it." 8 

The limitation of the field covered by the act, as just shown, 
may be due fundamentally to two factors: First, the Employers' 
Liability Act of 1906 was held unconstitutional because it included 
within its purview employees engaged in purely intrastate opera- 

5 Pedersen v. Delaware, Lackawanna & Western R. R. Co. (1913) 229 U. 
S. 146, 57 L. Ed. 1125, 33 Sup. Ct. Rep. 648. 

«Kinzell v. Chicago, Milwaukee & St. Paul R. R. Co. (1919) 250 U. S. 
130, 63 L. Ed. 893, 39 Sup. Ct. Rep. 412. 

' See dissenting opinion of Justice Lamar in Pedersen v. Delaware, 
Lackawanna & Western R. R., n. 5, supra. See also H. D. Minor, The Fed- 
eral Employers' Liability Act, 1 Virginia Law Review, 169, 176. 

8 Shanks v. Delaware, Lackawanna & Western R. R. Co. (1915) 239 
U. S. 556, 558, 60 L. Ed. 436, 36 Sup. Ct. Rep. 188. Cf with meaning of "inter- 
state commerce" for purposes of jurisdiction of the Interstate Commerce Com- 
mission: Interstate Commerce Commission v. Goodrich Transit Co. (1912) 
224 U. S. 194, 56 L. Ed. 729, 32 Sup. Ct. Rep. 436 ; Houston & Texas Railway 
v. United States (1914) 234 U. S. 342, 58 L. Ed. 1341, 34 Sup. Ct. Rep. 833. 

9 Shanks v. Delaware, Lackawanna & Western R. R. Co. n. 8, supra. For 
cases making this limitation see the following in each of which the work was 
held not to be within the act : Delaware, Lackawanna & Western R. R. Co. v. 
Yurkonis (1914) 238 U. S. 439, 59 L. Ed. 1397, 35 Sup. Ct. Rep. 902, mining 
coal to be used in interstate locomotives ; Chicago, Burlington & Quincy R. Co. 
v. Harrington (1915) 241 U. S. 177, 60 L. Ed. 941, 36 Sup. Ct. Rep. 517, moving 
coal from storage bins to coal sheds for use of interstate locomotives ; Minne- 
sota & St. Paul R. R. Co. v. Winters (1916) 242 U. S. 353, 61 L. Ed. 358, 
37 Sup. Ct. Rep. 170, repairing engine previously and thereafter used in 
hauling mixed interstate and intrastate trains; Baltimore & Ohio R. R. Co. 
v. Branson (1916) 242 U. S. 623, 37 Sup. Ct. Rep.. 244, painting cars used 
in interstate commerce ; Chicago, Milwaukee & St. Paul R. R. Co. v. Raymond 
(1916) 243 U. S. 43, 61. L. Ed. 583, 37 Sup. Ct. Rep. 268, digging tunnel to be 
used as part of interstate trunk line; New York Central R R. Co. v. White 
(1916) 243 U. S. 188, 61 L. Ed. 667, 37 Sup. Ct. Rep. 247, guarding tools 

and materials used in construction of new station and tracks on interstate line ; 
Lehigh Valley R. R. Co. v. Barlow (1916) 244 U. S. 183, 61 L. Ed. 1071, 37 
Sup. Ct. Rep. 516, unloading coal cars shipped into the state. In the following 
cases the work was considered to be so closely related to interstate trans- 
portation as to be a part of it : St. Louis & San Francisco Railway v. Seale 
(1913) 229 U. S. 156, 57 L. Ed. 1129, 33 Sup. Ct. Rep. 651; Norfolk & 
Western R. R. Co. v. Ernest (1913) 229 U. S. 114, 57 L. Ed. 1096, 33 Sup. Ct. 
Rep. 654; North Carolina R. R. Co v. Burgess (1913) 232 U. S. 248, 58 L. Ed. 
591, 34 Sup. Ct. Rep. 305; New York Central R. R. Co. v. Carr (1914) 238 U 
S. 260, 59 L. Ed. 1298, 35 Sup Ct. Rep. 780; Erie R. R. Co. v. Winfield (1916) 
244 U. S. 171, 61 L. Ed. 1057, 37 Sup. Ct. Rep. 556. 
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tions of interstate carriers. 10 It may be that the court desires 
fully to be assured that no such cases may come within the appli- 
cation of the present act. Second, the purpose for which the 
Act was passed was to make uniform the liability of interstate 
carriers for the injury of their employees, and at the same time 
to give the employees a more effective means of recovering for 
those injuries. 11 In this latter purpose, however, many states, 
including our own, have outstripped the Federal government by 
providing for compensation on an insurance basis, regardless of 
negligence. 12 Perhaps the court has been desirous of limiting the 
effect of the Federal act in order to give a wider application to 
what we might call the more progressive state acts. But what- 
ever the reason, it clearly must be recognized that the Federal 
Employers' Liability Act is not co-extensive in its scope with 
interstate commerce. 

Turning to the principal cases, it is difficult to understand why 
two men performing substantially the same services under the 
same conditions should be forced to seek such different recoveries 
— different both as to source and extent. In neither case were 
they actively engaged in the operations of interstate transporta- 
tion. In the Hines case the work was deemed not to be so closely 
connected with interstate commerce as to be practically a part 
of it. 13 This in consonance with the inclination of the United 
States Supreme Court to limit the scope of the Federal Act, as 
shown from a decision of that court which clearly is controlling. 14 
For the same reasons a similar result should be reached in the 
Payne case, but the District Court of Appeal thought that the 
fact that the engine there concerned was devoted to an interstate 
run brought it under the Federal act by virtue of the rule in 
Pedersen v. Delaware, Lackawanna and Western Railroad Com- 
pany. 15 The court evidently overlooks the fact that this latter 
ruling has been considerably cut away in the direction indicated. 18 

As the law now stands, much expensive and futile litigation 
must take place before the highly artificial standard set for the 
application of the Federal act can clearly be defined. During that 
time much injustice must necessarily result to litigants barred from 
more extensive recoveries under the state acts. If the Federal 

*° Employers' Liability Cases (1906) 207 U. S. 463, 52 L. Ed. 297, 28 Sup. 
Ct. Rep. 141. 29 Harvard Law Review, 439, 440. 

11 See 29 Harvard Law Review, 439, 441. 

12 California Workmen's Compensation Act, Deering's General Laws, 
(Supp. 1917-19) Act 2143. 

13 Shanks v. Delaware, Lackawanna & Western R. R. Co., n* 8, supra. 

14 Minnesota & St. Paul Railway v. Winters, n.9, supra. See also 5 Cali- 
fornia Law Review, 348. 

15 See n. 5, supra. This case held that the keeping in repair of tracks, 
roadbed and other instrumentalities devoted to interstate commerce come 
within the act. Following this rule see Southern Pacific Co. v. Industrial Acci- 
dent Commission (1920) 40 Sup. Ct. Rep. 130; Erie Railway Co. v. Collins 
(1920) 40 Sup. Ct. Rep. 450. 

16 See cases cited, n. 9, supra. Cf. also 5 California Law Review, 348, 350. 
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act is to stand, it would seem desirable that it should be so 
amended as to allow the injured employee the election of suing 
under the state act, even if the Federal act would apply. Injured 
employees seeking the more extensive benefits of state acts could 
not then be denied a recovery because of lack of jurisdiction. 
There would be left in doubt only those cases where the employee 
finds it more to his interest to sue under the Federal act. In 
view of the increasing number of states adopting workmen's com- 
pensation acts, it is submitted that the number of these latter cases 
would soon be reduced to a minimum. 

In the present situation it may be well for the United States 
Supreme Court to continue so to limit the application of the 
Federal act as to allow to the states as fully as possible the oppor- 
tunity of regulating and legislating upon this matter of primarily 
local concern, in which they have, of late years, been deprived of 
initiative by the increasing encroachments of Federal legislation. 

P. S, M. 
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The Civil Practice Manual of the State of New York — 
Prepared by Edward H. Wilson. Clark Boardman Co., New York. 
1920. 

The State of New York was the first common-law jurisdiction 
to make a radical reform in its civil procedure. The Field Code 
of 1848 anticipated the fundamental characteristics of the English 
Judicature Act, and this Code, as well as the Throop Code, which 
followed it (1876-1880), have been widely influential in deter- 
mining the form of procedure in almost all American states. 

Since 1895 there have been sporadic attempts in New York to 
make further changes in the interests of the convenience of the bar 
and the expedition of justice. A series of facts were finally reported 
in 1919 and adopted in 1920 to take effect April 15, 1921. These 
were the Civil Practise Act. the Surrogate Court Act, Court of 
Claims Act, New York City Court Act, Justice Court Act. They 
take the place of such provisions of the Code of Civil Pro- 
cedure as are not transferred to other acts. Of the latter we 
note especially that the rules for actions relating to real property 
are transferred to the Real Property law and for many testa- 
mentary actions, to the Decedent Estate Law. 

Perhaps the most striking change introduced by the new 
system is the abolition of the demurrer, and the time-honored 
writs (except habeas corpus). Objections to pleadings are to 
be raised hereafter by motion and the relief formerly granted 
by writs is to be obtained by orders bearing the same name. To 
those who regret the passing of the ancient landmarks, it may be 
comforting to recall that for several generations courts and 



